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burden was upon Department to show that it was a business activity of the
assessee. No money have been borrowed by the assessee for any business
purposes. There is no frequency of transactions carried on by the assessee for
sale of land. It was only one transaction conducted by the assessee. The assessee
has shown the capital asset as an investment only. The sale consideration was
invested in purchase of residential plot in Palem Springs in Gurgaon. The
assessee expended as development expenses in 9% of the sale price only. He has
relied upon the decision of the Hon’ble Supreme Court in the case of Jankiram
Bahadur Ram v. CIT [1965] 57 ITR 21 and CIT v. Kasturi Estates (P.) Ltd. [1966]
62 ITR 578 (Mad.), which is accepted by the Department by not filing SLP before
the Hon’ble Supreme Court. There were no material available on record to
establish that assessee was indulged in trading of lands. The profit motive is
wrong. He has also relied upon decision of Hon’ble Gujarat High Court in the
case of Pr. CIT v. Bhanuprasad D. Trivedi (HUF) [2017] 87 taxmann.com 137 in
which it was held as under :

“Where assessee had purchased shares with clear intention of being an investor and
held shares by way of Investment, gain arising out of transfer of shares should be
treated as capital gains and not business income.”

9. We have considered the rival submissions and perused the material available
on record. It is not in dispute that assessee purchased the land in his own name
which is proved by purchase deed executed in his favour. There were no
material available on record to show that land was acquired as stock-in-trade.
It was a solitary transaction entered into by the assessee with an intention of
earning profit on accretion. The assessee is not a dealer in land. The assessee
entered into the solitary transaction of purchase of land which could not be
treated as subject matter of trading. The land was not acquired for the purpose
of dealing in land. The length of period of ownership was from 1995-97 to 2005
which speaks that assessee purchased the property to make investment in
capital asset. Thus, the intention of the assessee at the time of purchase of
property was to make investment in capital asset as an investor. The assessee
kept the same as an investment and has never taken into stock-in-trade. No
borrowed funds have been used or interest paid on any amount for the purpose
of investment in the land. There is no frequency of transaction carried out by
the assessee. The assessee made re-investment in land for claiming exemption
under section 54F of the I.T. Act. The assessee made investment in capital asset
expecting appreciation-in-value in future. The assessee in his individual capac-
ity was not involved in any trade or business to deal in lands in earlier years. The
assessee has income from salary and income from other sources, which have
been declared in the returns of income for preceding assessment years, which
have been accepted by the Department. Therefore, assessee was not regular in
trade for sale of the property. The assessee was a Director in PCL which is a
different legal entity. Merely because PCL held the land as stock-in-trade, does
not prove that assessee also held the property as stock-in-trade. The assessee
did not make any effort to attract the purchasers, such as opening of an Office
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or to make Advertisement to show his intention to deal in property. The motive
of the assessee right from the very beginning with respect to acquisition of the
property was, to realise the profit on appreciation in its value and never had any
intention to indulge in trading activity. The A.O. raised several objections in the
assessment order to reject the claim of assessee, which have been met by the
assessee before Ld. CIT(A) in his submissions. The assessee in his reply before
the Ld. CIT(A) specifically pleaded that land was held individually by all the
owners. Merely because the land has been sold under a Common Agreement to
Sell for the sake of convenience, would not, make the transaction as Joint
Venture. Each land owner had received sale consideration from PCL. It was
also alleged by the A.O. that prior to it, assessee had agreements with some other
parties, but such agreements were never acted upon between the parties. PCL
has substantial land holding as against land holding of the assessee. The
assessee incurred small expenses on the property in question which was only
9% of the value. Therefore, decision of the Hon’ble Madras High Court in the
case of Kasturi Estate (P.) Ltd. (supra), squarely apply to the facts and circum-
stances of the case, where, even the expenditure incurred for laying roads,
corporation survey, centage filling-up, parcelling into plots and others was not
held as ‘activity of business’ but ‘expenditure’ for realising better sale price of
the capital asset. Further, the decision in the case of Jankiram Bahadur Ram
(supra), also apply to the facts of the case, in which, it was held that “mere fact
that owner of an immovable property takes steps to enhance its value before
selling it does not amount to an adventure in the nature of trade.” It may also
be noted here that Revenue Department in the case of one of the owner of the
land in question Ms. Gurleen Manchanda in the scrutiny assessment under
section 143(3) of the I.T. Act, accepted similar claim of capital gains declared by
her and claim of exemption under section 54F of the I.T. Act, have been allowed.
Since in the case of one of the co-owner of the land in question, Revenue has
accepted the claim of capital gains and exemption under section 54F of the I.T.
Act, the case of the assessee cannot be taken differently who is also an individual
and claimed the investment in property as an investor. Therefore, case of the
assessee cannot be compared with other companies i.e. PCL and others who
were holding the properties as stock-in-trade. The decisions relied upon by the
Ld. D.R. in the case of G. Venkataswami Naidu & Co. (supra), do not support the
case of the Revenue. Considering the totality of the facts and circumstances of
the case in the light of the above discussion and in the light of finding of fact
arrived by the Ld. CIT(A), we do not find any infirmity in the order of the Ld.
CIT(A) in holding that sale of land was sale of capital asset and the profit was in
the nature of capital gain. The claim of assessee for exemption under section
54F is, therefore, been rightly allowed in favour of the assessee. Both these
grounds of appeals of Revenue are dismissed.

10. On Ground No. 3, the Revenue challenged the order of the Ld. CIT(A) in
deleting the addition of Rs.77,04,873/- on account of bogus land development
expenditure.
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